Separation Agreements

Overview

For a variety of reasons you may not want to take the step of getting
divorced when you separate from your spouse. You may however
want to formalise any agreements you reach in relation to the
children and property. If you are able to reach a voluntary agreement
then this can be incorporated into a deed of separation, also called a
separation agreement. For details of the negotiation options,
processes and the financial information you will need to provide
please see our fact sheet about finances on divorce.

What can a deed
of separation contain?

There are no hard and fast rules about the contents of a deed of
separation and generally it is up to the couple to decide what
arrangements they want to record. The type of agreements usually
recorded in relation to children are where the children will live, how
much contact they will have with the non-resident parent and the
level of child maintenance payable. In relation to assets the agreement
will usually record whether the assets are going to be divided
immediately and if so how and if they are going to be divided at a later
date when and how. It can also record whether there is to be a
financial clean break or whether there will be ongoing obligations to
pay maintenance etc. The agreement can also record when a divorce
will take place and how the costs of the divorce will be funded.

What happens to the
agreement on a divorce?

At the time of your divorce you can have the deed of separation
incorporated into a consent order. This is an order entered into
voluntary and will set out the terms of your financial settlement. Only
the court can order a clean break between you and therefore it is
important to have your agreement recorded in a consent order to
give you absolute certainty.

Can the terms of the deed
of separation be challenged?

A deed of separation cannot oust the jurisdiction of the court. It is
therefore open to either party to the agreement to issue an
application for financial provision once the divorce petition has been

issued. The court will however be unlikely to depart from the terms of
the deed if both parties have made full and frank disclosure of their
financial circumstances, they have each had independent legal
advice on the terms of the agreement, there has been no pressure to
sign it and there has been no significant change in circumstances.

What are the advantages
of a separation agreement”?

The agreement is flexible as it can include any term you wish to
incorporate, subject to a few limitations. An agreement negotiated by
you will also help to keep the separation as amicable as possible. It
also provides a means of resolving financial and other problems
formally but without the intervention of the court, which can be
expensive and can cause animosity.

What are the disadvantages
of a separation agreement”?

It is not easy to enforce and does not achieve the same degree of
finality as a court order as your spouse could seek further relief from
the court at the time of the divorce.

= Comatus

Please feel free to discuss your own position and concerns.
Contact your nearest Russell Jones & Walker office or call:

Call: 0800916 9055

Email:  enquiries@familylaw4police.co.uk
Web:  www.familylaw4police.co.uk
Our offices:

Birmingham, Bristol, Cardiff, Edinburgh (Associated Office), London,
Manchester, Milton Keynes, Newcastle, Sheffield, Wakefield

Regulated by the Solicitors Regulation Authority. (SRA No. 54695)
Prepared by Russell Jones & Walker Solicitors 2011.

This factsheet is for general guidance only and should not be treated as a definitive guide or be regarded
as legal advice. If you need more details or information about the matters referred to in this fact sheet
please seek independent legal advice. This information was correct at time of going to press May 2011.
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